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Thls I'a an appeal froo the asaees@nt of pereonal

propcrty tax for Fl,ecal years L972, 1973 and Lgl4. The

asaegs@nt la baaod upo! the value of cartaln walk-1n

froezore and orhsuet canoptee whlch petlttoner contends ar€

not eubJact to tho poroqral prop@rty tax for the reaaon that

thoy cqretltute realty rather than peraonal property,

MoEt of tho €acto ln thle caso $€rc atlpuloted, snd

thc Corrt brtofly hoord froo ono wltnesa tondered by

potLtlmcr, Baoed upo! that attpulatlon

togother rtth the svldeDce preeented, the

followlng flndrngo of fact:

1. FetLtloaer, a Delonore Corporetlon liceasod to do

buslnera la the Distrlct of coluubia, Le engaged ln thc food

senrlcc bustDcac. rte buotaooa oporatlono lncluds tho

diatrtbuttqr of food aad beveragc producto, cLgarettcr aod

oth@r lcotr through lts owri vondlng oschlnea. thc operatloo

dinlng roolf , cafotor!.as and other nemrel food senrlcce for

and that teetlnmy

Court nakes the

of

buclnearoa and rcstsurgnts.

2. hrrruaot to aD Agreeent rrlch the John F. Keanody

ocntcr for thr Berfqutng Arto, a bureau of thc salchronlra
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Institutton (rtCencer") ,. petltloner hao operaced

a food and refregtrnente faclllti.eg conceselon Ln

butldtng. The prfuoary facllltle8 conslst of two

atnce L97L

the @nter

t

i

taurante and a cafeterla, all located on the top

the @nter bulldtng, located ln l{aahtngton, D. C.

publLc res-

floor of

Theee

restaurants are part of the wera11 facllltlee of the @nter.

whlch are open generolly to the publLc tncludlng peraons

attendlng uuelcal and theatrlcal perfornanceo ln the Centerr

es well as vl.sltors to the @nter. There are three rualn

publtc audttorla on the grormd 1evel of the @nter' (a)

the Concert Ha1I, wl.th I seetLng capaclty of 2,759: (b) thg

Opera Hqree, nLth I seetLng capaclty of 31234: and (c) the

Eleenhower Theater, rLth a seettng capaclty of 1,100. The

eubstructure of the @nter bulldLng cmtalnc a 3-1ew1 11600

cer garage. The Ceoter bulldlng and lte perLmter8 occupy

approrlnat€ly 17 acreg of ground epace.

3. Under lte Agreeuent wlth the @nter, ae acnded, thc

petltloner we8 grantod a conccseion and llconse to s€ll food

and refreohrente and to opcrate tho Ccnt@rt6 leotaurant

facllltlea for a baoLc perlod of ton yoaao followlng che for@al

opentrg of the Kennerly @ntor tn 1971, wlth an optlon to rcncr

for an eddltlonal slx yoar porlod, Uoder th€ Agroe@nt,

pctltlomr sa8 gtven tho rlght to aeslst tho @ntert a erchltoctc

rlbo reere reaponalble for deelgn and pl.anntng o€ th@ Conter

bulldlng, rtth r@8p@ct to thc prepsrottoa of tho plons snd

epccLflcattono for the lnstallaElon end oporatLon of tho

resteurant concesrlon fsc11ltles. Petl8lmorto ooploy@ss
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and agents coordlnated the deslgn and plannlng of the

restaurant facll l t lea wlth the @nterre archltecto, and all

of pettt l.onerte plane and drawlnge were eubJect to the flnal

approrral of the @nterf e archltects and the @nter.

4, hrrguant to lts Agreement. petlttoner agreed to pay

the Center lncme or feeg, whlch varied depending upon the

amount of food end beversge ealea reeultlng froo lta operatlon

of the rest,eurant food concegaton.

5. Under the Agree@nt, as amnded, petttloner agreed

to expend and pay fc varioue costs (up ro $1,5001000) of thc

equlpmntr furnlehtngs and flxtures tn the resteurant facllitlca,

whlch co!t8 lncluded the tralk-l.n freezers and exhaust canoptcr

fuwolved here.

The Agree@nt prwlciod that tf the Agreenenr le reml-

nated for any reason prlor to the explratlon of the conceecion

tern the Center w111 purchaee or ceuse to be purchaoed frm

petitloner the unatroratlzed vai.ue of petltlorerf s actual

capltal tnveetmnt ln tho concesolon factl{gteo, baood or a

ten year etralght llne dcpreclatlon ecbedule, c@pncing frm

the flrst forrnal opcntng of the Center bulld!.q to thE pub11c.

Petttloner alro agreod that ln the event of ter:rnlnatLql lt r{ould

rsttgt ln a soooth changeoner to another concesoton operator

rlth uln&olln lncornroal,ence to the publtc and ehe @nter.

6, In ths Agroocent, petltloncr agreod thac lt rould not

nodlf,y or pledgo otr othenrtse encuobea any flxturoe or oqu!.p-

@nt ln thc llcenced BpEc€ or for shlch lt oay at snyttn

thcroaftc.r lnttell thoreln.

: : : : : : : : : l :a : .
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7. a. The chree walk-ln freezers imrolves were fabrlcated

by Tafco, Inc., PLttaburgh, Penneylvania, ln accordance wlth a

llst of epeclflcatlone furnlghed by petitLoner. petlt lqrer

paid the costs thereof ln che aoount of $53,4L5, lncludlng

dellrrery and lnstallation and refrlgeratlon hookup and lnstalla-

tlon costs of $181085. The walk-ln freezera wene custom built

and spectflcally deaLgned to flt the cenrer buildlng llnee and

requlreoents of the restaurants. They were opeclally deelgned

to flt around the butldtng coluure end fo116r the wal1 curflgur-

atLone. They varled ln dlreneLone; the largeet belng 33r2r x

10r2rr. The helght of each freezer was 8r6tt 80 ag to flt f luah

fron floor to celllng. The walk-ln freezers trere compoeed of

lnaulated panele whlch are aandwlches of stainleea gteel on the

tt o outer surfaceo wlth foan tneulatlon ln between. The

lndlvldual panels whlch flt arornd the coltrsrs had to bo

epeclally formd by hcnrd. Because of the eize of the walk-ln

freezerg, the panelo woro ohlpped to tho Jobelte. The -penela

had locklng devlcsa aod thoy wers esoonbl€d and locked togcther

at the ette.

b. Ttre floore ln the rGstaurant facllltleo, bccaurc of

thelr locatl.qr bbove. the perfotnance aroas on thG loreer floor,

had a aolld layer of approrloately 2 lnches thlck insuletlon

lald on top of the oubelab, on top of rhlch approt{rnrtely 2-3

lnchee of concrcte lras poured. Horever, the areer ln whlch

the walk-ln freezsro $sre lnscaIled dld not hanc ths lneulatlon

and addlttonal layer of cqrcrot€ on top of Chc subnltb.

Rrthcr, thc floorlng bcnseth Ehc frcozero sa! derlgnod by thr
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@nterrs archltecto so as to recelve the walk-in rr€€zers

dlrectry on top of the stnrctural aubslab wlth the bottou of

the freezerg taktng up the 4 to 5 lnches dlfference between

the subslab and the Lnslde floor of the freezerg themselvea.

After the freezers were installed ln the receseed areae

deslgned to recelve them, the flooring ln the resteurant

around the freezer8 nas ttled flush up to the outer edge of

the floor of the freezers so that the tlle floor or:telde the

freezer and thc steel floor lnslde the freezer were on the

eene lc\rel for cesy entrT through the freezer,dooro.

c. The refrigeratlon for the freezers rras located on

the upper lerrel and was ptped to the freezere thra:gh cooper

tublng. The porer res prorlded ln the ua11a for the welk-ln

freezere and aleo E separate polrer aupply wa8 provldad qr

the upper level for the cwpressors, and one downstalra

for the tntertor llghta end the door heatere.

d. The celllng around the upper pertrctera of the walk-ln

tteezere le a panellzed system whlch ras brought agalnst and

faetened thereto.

e. The fimctlon of the welk-ln freezers wos to stco

under refrlgersttqr all porlshsble j.tens such ss Eaat, ftsh

dakT producta, etc., whtch $ere ueed by the cafotorta, dx.nlng

rostrs, and coffee ohop End other facil{t{eg. ?he freezers weFr

the only storego and central oupply plant for thc Gntlrc fod

aervlce oporot{,on ln the @nter bulldlng.

f,, Renonal of the freezers rould raqulre d!,oaooerbllng

thc Ereezer panole , end brealrfng-up. reaorrsl and replac@@nt

of the ti.1e floor end ceuLk{ng around the freoE€ro. Rsooval
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of the freezers would leave open the recessed areae beneath

them, whlch would have to be fllled ln wlth rtgld insulatlqn

and concrete, as tn the cage of the surrotrndlng areag of the

floorlng of the restaurant facllltlee, wlthout proper lneula-

tlon the nolse frm the faclltty ta operatlon oould be obJec-

tlonable to the perforoance in the eudttorla in floor below.

Because of the bul.ldtng wal1 and coluur conflguratloae, and

the requlrenento of the resteurant facllltlee, etandard elzc

freezerg could not bo properly uttllzed wlthout learrlng gsps

la the wallg.

g. The walk-ln freezers w€re custm bullt and epeclflcally

deelgned and would have llttle, lf any, value or use to

petltloaer or othere lf renorred frm the center resteurant

preml'oee. The realk-ln freczerc are oocurely anci pennanoatly fqcd

and annexed to the bufldtng, and petltloner cloeg not lntend

to renove then when petltioner vacetes the pren!.oeo. The

freezere cannot bo ronoved wLthout rnaterial or substanthl

lnJury to the bulldlng ancl the reotaurant facilltles snd tha

freezers. Thelr cont{nuod oporatl.on ancl uoe, ao tnetalled,

ls egsentlal to and an LntegraL part of the op@ratloo of thc

reetaurant facllit{oo and the Centor lteelf,

8. s. Each of the ss\ron exhaust ceuoplee lrwolvcd sag

fabrlcated of etalnloes oteel by cockle venttlator company,

I{trcellng, r11loo1o, to dlfferenr elze epeclflcatlonr of thc

petltlorner and to @et the butldlng conflguratlonc. Fstltloner

pold the costa thereof Ln cho tocel anorrnt of $15,9Sg. lnclud-

lng lnctalletlon coetc of $z ,L67. They rerc cuEt6 bullt rnd

I
I

I

""  : :".  -  ; . . , . . .  , ." :  "  '

, " , . . t , t . . , a . ,

. . . . . ; : : : : . . . ,
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8peclelly designed wlth. thelr slze determlned by wall conflgura-

tlons and the number and type of cooklng unlta serrred. Thelr

functlo,n ls to gather and conflne the gmoke and funea before

they escape into the surrounding area. The canopLes were

lnstalled above the batterLee of cooklng equlpnent ln the

kitchen and corurected to the celllng and orrerhead ductwork

through whlch cooking frrnee and odors were remoned. The exhauet

eanoplee lrere Bcaowed to the wa11g ln the rear, and eupportlng

rode !ilere hung frm thc stnrctural elab snerhead and fastened to

the front of tho caaopleo. They were aleo tled to the onerhead

exhaugt ducta ln th@ colllng. The paneltzed celll.ng wae

brolght dosn and faetened to the perLretere of the caDoplee.

b. There are cerbqr dlorlde flre protectton systeng

located ln thc canoptoo and ductwork. The carbon dlctdc tankr

are located on tb 1eno1 abwe and corrled down through tho

ductwork through ptptng to the canoptoe to nozzlee locatsd ln

the lneide of the canoplee. The nozzlos generally werG dlrected

towards the greaso Gxtractors contained tn the conoplce. In

the case of flre or tntenee heat a tlrerogl llntng sn a berrcl

plate wlthin tho oabsust duct opentng wsuld close, whlch

would trlgger a o{,croow!,tch et tho carbon dtoxlde tank at the

upper 1ew1 openfug Eii. tho voh/es ond thE tank rmrld ocpty

lnto tho systell. Tho 6ao rorld thsn flotr doryn throtrgh the

plplng ln the ductseoak ond oproy out of cho nozzLa agalnot

thc gr€a8@ extractors ond flood the cxhaust canopiee theugclwc

ar well as tho ductwork. The exhauet canoplee seriv€ a noceEsae:f

flrc prot€ctton firnctlon and lfiatt the amount of flam botnsgn

I
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the confl.guratlons of the houetng.

c. In order to remnre the exhauat canoples, the celllng

rotrnd the perLnetere of the unlts would have to be dleaasernbLed

and thereafter replaced. The exhauet canoplea would hsve to

be dlsconnected frm the eupportlng rode hung fron the structural

elab orrerhead and the canopl.ee would hane to be ungcretred frm

the wal1s.

d. The canopleo would not flt ln other factlltlee and

modlficatlon would be more expenslve than purchaelng new onea

therefor. The center restaurant facllltlee could not operata

properly without the exhauet canopLea, and their use La requlred

by the Flre DEpartn3nt. standard glze cenopLea would not flt

and could not be uoocl ln their place,

e. The taxpay@r aleo pald for the ductwork into whlch thc

canopLes erere connected, ao wc1l as the flre carbon dloxtde

protectlon systen locotcd qn the upper level, Ln the ductwork

end ln the canoplee. Ao ln tho caoc of the freezere and

canoplee, petitlonet trooted the flre protectLon syotom and the

ductwork as pdrt of the realty end dtd not report and pey

peraonal property tas w{Eh rcopect thereto. Upon oxanlnatto,

the flre proiect!,m oqulp,c:nt and the ductwork $cro not

treated as personsl propcrty f,ot the ptrrposo of Dletrlct of

Colunbta perocral property tax, and no addltlonal peracral

property t8x ea8 a88o88ed wlth respoct thereto.

t. Tho exhousc canopleo nero cuotso bul1t and rpoctftcally

dcrtgned and worrld hqve llttle. lf any, valuc or uos to

petltlonero or o€hEra lf renorrsd froo thE @ntsr rcstsurrnt
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premlgeS. The eonopleo are securely and permanr -ly flxed

and annexed to thc ductwork and the bulldlng, and pettclon€r

does not lntend to renove thea when petltloner vecates the

premlaee. The canoples cannot be remotred wlthotrt materlal

or eubstantlal lnJury to the bulldtng and the restaurant

facll l t les. Thelr continued operatlon and use, ae lnetalled,

ts egsential to and an i.ntegral part of the operstlon of

the restaurant factllttee and t he Center lteelf.

The evldence offered ln thle case saclefles the Court

that the property ln controv€roy becane realty ao a result

of the pecullar circunatances of thlg case. The record

Lndtcatee that the eubJect property was speclftcally deelgned

for lngtallnent at the Kennedy @nter, that it was annexed

to Che realty, that euch proparty was custornlzod for lnstall-

nont Et tho contor for uso by cho Pgtttloner ln three dlfferent

raatourants oporotcd at tiro Centor. fne property carmot bG

reaovod ro{,thout qagori.ci daccgo 8o thE prculoeo snd euch

proporcy cannot bo uccri sr {,notoLl.od oloorsl:oro if reooned.

lilo ovlclcneo aLoo iof-*eto the i,ntontLsn of ths potttlonor

not to rcnsvo thct pro;rty fron tbo prec,Looo lf end whon

tho potltloner vocstcs thooa preoloeo. Taki.ng o11 of tboEe

@etters lnto c$rsideration thte Court conci.udes beeed upoa

the record that tha ;,roperty f.o not personoi prop@rty for

the purposeg of t[:c 8a:i, and that petltlonor 1s eatl.ti.ed to

a refund of tho tsses ?aLd.
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It ls hcroby

ORDERED that petltloner ehall recelve a refund of

taxes patd for Flscal Yearg L972, 1973 and L974 together

wtth inter€st thereor, eald interest to be patd froo the

date of payoent October 21, L974. together wlth Lnterest

as prorrided by 1aw.

Date: May 11, L979

lloeoan !il. Goldin, Eog.
John M. $Jood. Eoq,
Counsel for Petltf.o,nore

Ri.chord Ameto, Eoq.
Asslgtant Corporot*orr Cqngel
Counsel for Reepqndonts

end to

f.lr. l(enneth Back
Flnenco Offlccr, D. C..

Judge
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